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IN THE SUPREME COURT OF INDIA

CIVIL APPELLATE-JURISDICTION < 6C’ 3
Maharashtra Ekta Hawkers Union & Anr. .. Appellants
' Versus
Monicipa_l Corporation, Greater Mumbai & Ors. ..Respondents

(WITH C.A. Nos. 4158-4159/2002, C.A. Nos. 4161-
4162/2002, .C.A. Nos. 4163-4164/2002, C.A. No.
4160/2002, C.A. Nos. 4170-4171/2002, C.A. Nos. 4167~
4169/2002, C.P. Nos. 456-458/2002 in C.A. Nos. 4167-
4169/2002, C.A. Nos. 4165-4166/2002, C.A. Nos. 4175-
4176/2002, C.A. Nos. 4179-4180/2002, C.A. Nos. 4172-

4174/2002, Conmt. Petition (C) Nos. 195-196/2002, C.A.
- No. 4178/2002, C.A. No. 4177/2002, C.A. No. 9662/2003
[arising out of SLP (C) No. 23586/2003 CC 1790/2002 (ccC
1790)], C.A. No. 9661/2003 [arising out of SLP (C) No.
23584/2003...... CC 5664/2002 (cC 5664)], C.A. Nos.
9663-9666/2003 [arising out of SLP (C) Nos. 23992-
23995/2002], and C.A. No, 9667/2003 [arising out of SLP
(C) No. 454/2003))

JUDGMENT
S:. N, VARIAVS, 1,
Leave granted in Special Leave Petitions.
All these Appeals are against the Judgments of the High Court
dated 5% July, 2000 and 3" May, 2001. The facts leading up to these
Appeals are that as far back in 1983 a number of Writ Petitions were

filed in this Court, by and on behalf of 3 farge number of Dersons who

carried on hawking activities in Bombay. These Petitions came to be
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- disposed of by Judgment of this Court in the case of Bombay Hawkers’
Union vs, Bombay Municipal C‘orporatfon reported in (1985) 3 scc
528. By this Judgment, it was held that the right to carry on trade or
business conferred by Article 19(1)(g) of the Constitut:on of India is
subject to the provisions of sub-clause (6) of Article 19 which provided
that nothing in sub-clayse (g) of Article 19(1) would affect the
operatlon of any EXIStlng law insofar as it imposed, or prevented the
State from making any law imposing, in the interests of general public,
reasonable restrictions on the exercise of the ri.ghf: conferred by the
said sub-clause. It vﬁas held that no one had any right to do his or
" her trade er business so as to Cause ' nuisance, annoyance er
inconvenience to the other members of the public. It was held that
public streets, by their very nomenclature and definition, were meant
for the use of the general publlc It was held that the public streets
are not laid to facilitate the carrying on of private trade or business.
It was held that if hawkers were to be conceded the right claimed by
them they could hold the society to ransom by squatting on the center
of busy thoroughfares thereby paralyzing all civic life, It was
recognized that in some of the parts of the city the hawkers had made
it impossible for the pedestrians to walk on footpaths or even on the
streets.  This Court then examined the scheme proposed 'by the

Municipal Commissioner and laid down certain modalities for hawking
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and non—ha‘wking Zones, This  Court ajso accepted the
restrlctlons/co_ndltfons | Proposed by the Municipal Commlss:oner
eéxcept for some changes. This Court then directed the Municlpal
Commissmner to frame a final scheme on the guidelines suggested by
it, |
The above mentioned Judgment was'delivored on 3 july, 1985,
On 12% August, 1986 Bombay Municipal Corporation (for short BMC)
'-approved some gundelmoo It then constituted an Advisory
d Cornrmttee composed of off' cials of the Corporatlon representatives of
the Rooldonto Asooc;at:on, NGO's, elected roprooontatwoo of the
Traffic Police and representatives of the hawkers. A draft scherne was
framed on 12" August, 1995, Under the draft scheme 488 zones
were shown as hawlking Zones. Under the draft scheme 49 000
hawkers were to be accommodated Under the draft scheme 28 sstes
in different wards, were earmarked for construction of hawkers
plazas. Under the draft scheme highways, arterial and trunk roads,
footover bridges, subways, certain distance .around railway stations,
certain radius around municipal markets religious places, educational
lnstitutlons medical institutions and large traffic ]unctions, were to'tally

banned for hawkers, BMC also got undertaken a survey by Tata
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out of which 1-5,000 were licenced hawkers and approximately 22,000
‘were issued daily receipts or ‘pautis’ under a Scheme known as
Unauthorized Occupation cum Refuse Removal Charges',

A number of Writ Petitions came to be filed in the Bombay High
Court challenging various aspects of the Scheme ~In these Writ
Petitions a number of interim Orders were passed. We are not really
concerned with those orders except that, on 30% November, 1988, a
statement was made on behalf of BMC that the scheme framed by
them was only a draft scheme and that BMC would consrder
‘representations from all and would suitably modlfy the scheme, It
must be mentioned that in an affidavit ﬁled by BMC it was disdoSed '
that between August 1998 till April 1999, by issuance of * pautls BMC

had collected Rs. 2, 70,14,162/-, :
'BMC filed a modified scheme before the Court on 31°% July, 1999,

By this.modified scheme the number of hawking Zones were brought
down from 488 to 377. The .number of hawkers who could be now
accommodated were 38,000, The proposal for construction of hawking
plazas, on 28" sites, stood deleted. On 1% March, 2000 the High
Court constituted a Committee composed of the Addltlonal Municipal
Commissioner m-charge of the scheme, one K.D. Kagtala Advocate on
behalf of the Bombay Hawkers' Association, one V. R. Bhandare,

Advocate for some of the Residents' Associations and Smt. Neera Punj,
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Convenor, Citi:.;eng' Forum for Protection of Public Places. This
Committee héardl and considered representatlons from various
persons. It then identified areas./roads which could be hawkihg zZones
and wﬁich were to ‘be nqn-hawking zones. The Committee thereaftér
‘made its recommendations. Now the hawking zones were reduced to
187. The High Court by the impugned Judgment dated 5™ July, 2000 -
sanctioned the scheme with a few modifications and adjourned the
matter to enable BMC to considér the manner in which it proposed tp
implement the scheme. The basic features of the scheme as framed

by th_e High Court are as under :

“(a) Hawkers cannot be allowed to have a fixed place of

' business or else there would be no distinction |eft
between hawkers and those ordinarily understood as
traders. )

(b) The exclusion, of arterial roads, pavements, carriage
ways, approaches to railway stations, places of
worship and schools, as also roads with less than 8.5
meters width, from areas which could be declared as
'hawking zones' was approved. .

() It was clarified that the Development Control
Ragulztions for Mumbai would also be applicable with
the resuit that no trading or commercial activities
could be carried out in exclusively residentiz! zones,
It was also held that no.such activities could be
carried on roads and pavements which did not have
a shopping line.

(d) It was directed that 15,000 licenced hawkers found
to be operating in the city in 1997 would be
permitted to carry on hawking and after they were
S0 accommodated, the others could be permitted to
hawk in the remaining areas of zones by the method



(e)

)
(9)

(k)

(i)

G)

(k)

of drawing [ots, - On the drawing of lots, those
selected would be considered for issuance of licence.
Licensed hawkers would be permitted to ply their
trade in hawking zones. Unlicensed hawkers would
not be permitted at all.

BMC's propesal to allow pitches of 1 m X 1 m space
for hawking was not allowed, on the ground that it
would defeat the purpose of the scheme and make
the right to hawk a heritable or transferable right.. It
was also not allowed as the number of hawkers
would have to be restricted keeping . in mind the
requirement to have smooth flow of traffic and

minimizing nuisance caused by hawkers.

BMC was cailed upon to consider making a rule
whereby hawkers could ply their trade on one side of
the road on even days. Co

Sale of solid food items was prohibited but sale of
juices was permitted.

Vending of costly items such as electrical appliance,
video and audio tapes was not to be allowed. It was
observed that ordinarily hawkers are only supposed
to deal with articles of immediate requirement

and/or 'converience shopping’.

Implementation of the scheme was to be on 3 'war
footing'. Involvement of public spirited organizations
and citizens was called for. It was suggested that the
pattern followed by the Civil Defence Organisation
under which wardens were appointed to take care of
sireets, lanes and by lanes in every ward be
adopted.

Existing , shop kespars were also requirad to
particicate in keeping non-hawing zones free from
hawkers with the help of security or manpower.

A systematic phase-wise removal and demolition
operation was suggested in different parts of the
city. :



(N The Court disapproved of the Idea of hawking plaza
on the groynd that it automatically gave the
shopkeepers hentable/transferable in  the space
allotted to them and also because the Court felt that
the idea of hawking was lost if customer had to go to
the plaza.

Court for certain modifications. The High Court, by its Order dated
22" November 2000 clarified that only small changes wouyld be

pe-r'missible. BMC then filed an affidavit dated 3t January 2003

Court in the Bombay Hawkers' Unions' case (supra). 1In *hat case, the
Municipal_CbmmiSsioner.had sugqgested framing of scheme on the

fol!owing terms:

" As per the Provision of the section 61(o) of the Bombay
Municipal Corporation Act, the removal of obstruction and
Projections in or uoon streets, bridges and other public
plices js an obligatory duty of the Corporation. The
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hawkers together with their stalls or the objects which
they sell and which they exhibit in the stalls or on the
roads/pavements, constitute an obstruction/projection in
or upon streets and other public places. Their removal is
therefore, an obligatory duty of the Corporation., Having
regard to our resources human, physical and financial, it
is, however, obvious that we will not be able to fully
discharge this duty and remove the obstruction/s
projections caused by hawkers on every road, lane or
pavement in the entire City of the Greater Bombay. We
should, therefore, decide that within the constraints of our .
resources, we would concentrate on removal of such
obstructions/projections on certain streets and public
places where the pedestrians or vehicular traffic is most
intense and where any obstruction/projection on the street
or pavement is likely to cause great harms to public
interest and cause nuisance. For example, the roads
leading from suburban railway stations to the residential
areas in the suburbs or the roads in the Central Business
Olstrict in South Bombay connecting the suburban refiway
station with the offices and other places of the work as
also certain arterial rcads on which major goods and public
transport vehicles move, could be considered as important
roads and pavements where no hawkers should be allowed
to do their business. No doubt, at present, on these
roads/areas too, there are existing hawkers who were
glven licences in the past but who now do constitute an
obstruction to the free and safe flow of the pedestrian and
vehicular traffic. It will be possible to remove these
licensed hawrkers by giving them alternative sites,

Thus having regard to the resources of vehicles, staff
etc. at our disposal, we could identify in the each Ward the
streets/areas where intensive removal action against
unauthorised hawkers should be taken, This shall not,
however, mezn that hawking in other areas will be freely
permitted. Tn areas other than the areas identified from
time to time, having regard to the resources available and
the dynamic situation, for intensive removal action, if
hawkers do their hawking business without seriously
affecting the vehicular and/or pedestrian traffic or causing
nuisance they may be tolerated by sufferance and a daily
fee at the rate of Rs. 3 per day from a male hawker and at
the rate of Re 1 per day from a female hawker may be



recovered without prejudice to our right to remove them
should the dynamic situation and the changed
ctcumstances so demand in future. It should be made
explicitly clear at the back of the receipt given for the fees
recovered that the collection of the fee shall not be
deemed to confer any right whatsoever on the hawker
concerned to do his/her hawking business at the site

concemed.

The-following- restrictions/coﬁditions shall be imposed
on such hawkers : '

(i) They should do their hawking business only on an
area of 1 Mt, x 1 Mt. on the footpath wherever it
exists or-on the extreme sides of the carriage way, in
such a manner that the vehicular and pedestrian
tariff is not obstructed and access to shops and
residences is not blocked,

(ii) They should not Put up any stall or place any table,
stand or such other thing or erect any type of
structure whatsoever on the pitch. on which they are
‘conducting their hawking business nor shou!d they
hawk, on handcarts. They should also not put up any
cloth, plastic sheets, chaddar, tarpaulin etc. as
shelter, . C

(iii) They should not hawk within 100 meters from any
place of worship, holy shrine, educational institution
and general hospital and within the periphery of 150
meters from any Municipal or other market.

(Ilv) They should not create any noise for attracting the
public/customers.

(v) They should not hawk any cooked food articles, cut
fruits etc.

(vi) They should do their hawking business only between
7 am. and 9 P.m. on the day on which the
prescribed daily fee is recovered. In other words,
Payment of the prescribed daily fee shall not be
deemed to authorise them to do their hawking
business beyond the aforesaid hours.



(vii) They should extend full co-operation to Municipal
conservancy staff for cleaning the streets and
footpaths and also to other Municipal staff for
carrying out any Municipal work. They should also
co-operate with the other Government and public
agencies such as the B.E.S.T. Undertaking Bombay
Telephones B.S. E.S. Ltd. etc. for laying cables or for
doing any repair/development work.

(viii) Recovery of prescribed daily fee shatl not bestow on
them any -right whatsoever over the space used by
them for hawking on the day on the which the fee is
recovered."

This Court held that no exception could be taken to conditions (i), (ii),
(i), (iv), (vii) and (viii). This Court also held that in condition (ii) the
words “"they should not put up any stall or place any table, stand or
such other thing or erect any type-of sfructure whatsoever on the pitch
on which they are conducting their hawking business nor should they
hawic on handcarts.” may stand. ‘This:Court further clarifisd that the
cqndition that "they should also not put up any cloth, plastic sheet,
chaddar, tarpaulin etc. as shelter” should not be construed to mean
that the hawkers are not entitled to protect their wares against the
sun, rain or wind. This Court clarified that the object of Condition (ii)
was only to ensure that no construction was put up and no handcarts
were used. This Court also clarified that so far as Condition (viii) was
concerned the fact that daily fees were charged would not confer upon

the hawkers the right to do business on any particular place. [t was
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clarified that the fee was a kind of licence fee to do.business and It was
not a fee charged for doing business at any particular place. This
Court further held that the condition (v) was a unreasonable
restrictions. This'Court Saw no reasons why 'the hawkers should not
be allowed to sell cooked food, cut fruits an'd the like. This Court
clarified that it did not mean that adulterated or unhygienic food could

be sold. This Court held that hawkers had to comply with the

‘Municipal licensing regulations and the provisions of the Prevention of

Food 'Adulteration Act, 1S54, This Court lastly extended the business -
hours from 7.a.m. to 10 p.m. This Court then laid down flollowi'ng

modalities:

!

“(a) As far as possible, there should be one Hawking
Zore for every two contiguous Municipal Wards in
Greater Bombay. . .

(b) The MNecn-Hawking Zones may be fixed by the
Municipal “Comimissioner in  his discretion, in
consuitation with the Bombay Municipal Corporation.

(c) In are=s other than the Non-Hawking Zones, licences
should be granted to the hawkers to do their
business cn payment of the prescribed fee. That will
be witheut prejudice to the right of the
Commissicner to extend the limits of the Non-
Hawkirg Zones in the interests of public health,
sanitation, safety, public convenience and the like,

(d) Hawking licences should not be refused In the
Hawking Zones except for good reasens. The
discretion not to grant a hawking licence in the
Fawking 2Zcre should be exercised by the
Commiscioner reasonatly and in public Interest. -

(e) In future, before making any aiteration in the
scheme, the Commissicner should take into
confidence all public interests, including the hawkers,



the Commissioner of Police and representative -
associations of the puyblic such as the one which
appeared before ys, ‘Hawkers have the right to do
their business, subject to reasonable restrictions in
the intarest of the general public. The Police
Commissioner s in the best position to speak about
the law and order problem as well as the traffic
. hazards created by streat trading. The generaj
Public has a stake in showing how and why the
hawking trade should be regulated. The power
ccnfarred upon the Commissioner by Section 313-A
of the Act to grant licences to hawkers s in the
nature of a discretion coupled with a duty. It js
therefore essential that the- said power should be
exercised by consulting all concerned interests and
guided by considerations of what is in the Interests
of the general public. The scheme framed by the
Commissioner will have a binding effect on all
concerned. The scheme shall be framed, as far as
Possibie, before October 31, 1985."

It n;iu'st be mentioned that this Judament was delivered by Chief
Justice Chandrachud (as' he then was), Irnrnedlately thereafter 3
Constitution Bench of this Court, headed by Chief Justice
Chandrachud, (as he then was) delivered a Jngment in the case of
Qlaa Tellis and others vs, Bambay Municipal Cﬂmﬂo_r[_amm
reported in 193{5(3) scc 545. This case dealt with the ri.ghts of
Paver.ent dweliers in Bombay. On behalf of the hawkers strong

reliance was placed on various observations made in this Judgment. It

cacq of Sodan Singh and others vs New Dalhi Municipal Committee and
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others reported in 1989 (4) SCC 155, This case dealt with hawkers lﬁ
the city of Delhi. It was held that the hawking on roadsides fell Mthin
the éxpression “occupation, trade or business” in Article 19 (1) (g) but
that it was subject to reasonable restrictions under Article 19I(6) of the

Constitution of Indja. It was held that this righ_t- was specifically for

poor hawkgrs and not for sellers of luxury items or Qoods. It was
further_held that hawkers had no right to'occupy any particular place

on the pavement nor could they assert rilght to occupy permanently

" specific places ‘demarcatled on the pavement. It was heid that the

Municipality had a right to regulate such businesses and the
Municipality was directed to frame rules and schemes regarding street
trading. It was also reccgnized that hawking could be totaily

prohibited in certain areas. The Court negatived an argument, based _
. -~

on Olga Tellis's case, that the hawkers had a fundamental right under

Article 21. It was held that the right to cérry on trade or business was
not covered by Article 21 and the hawkers could claim no right under

Article 21. It was inter-alia held as follows:-

"So far as right of a hawker to transact business while
going from place to place is concerned, it kas been
admittedly recogiized for a long period. Of course, that
also is subject to Proper regulation in the interest of
general convenience of the Pudblic including health and
security considerations., What about the right to squat on
the roadside for engaging in trading business? . As was
stated by this Court in Bombay Hawkers' Union s,
Bombay Municipal Corporation_ the public streets by their
nomenclature and definition are meant for the use of the
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general public; they are not laid to facilitate the cal‘ryiﬁg
on of private business., If hawkers were to be conceded

the right claimed by them, they could hold the society to
ransom by squatting on the busy thoroughfares, thereby
Paralyzing all civic life.. This is one side of the picture. On
the other hand, if properly regulated according to the
exigency of the circumstances, the small traders on the
sidewalks can considerably add to the comfort and
convenience of general public, by making available
ordinary articles of everyday use for a comparatively
lesser price.” | | '
Thereafter this Court passed various orders accepting/modifying
recommendations of the Committee appointed to consider to whom

licences were to be granted, how licences were to be granted and the
places where haWkipg could be permitted. _

The above authorities make it clear that the hawkers have a |
right under Article 19(1)@) of the Constitution of India. This right
h-owl':ver is subject to reasonable restrictions lunder Article '19(6). Thus
hawking may not be permitted wl}e're e.g. due to narrowness of road
free flow of traffic or movement of pedestrians is hindered or where for
security reasons an area is required to be kept free or near hospitals,
places of worship etc. There is no fundamental righ,f under Article 21
to carry on any hawking business. There is also no right to do hawking

at any Particular place. The authorities also recognize the fact that jf

Properly regulated the small traders can considerably add to the
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scheme must keep in mind the above principles. So far as Muml‘.;af is
concerned the scheme must comply with the conditions lald dbwn in
the Bomba Ha\;._'kers Union’s case. Those condttion;s have become
f”nal and there is no changed circumstance which necessitates any
alteratlon | | |
As has already been mentioned hereinabove a draft scheme was
prepared pursuant to the Judgment of this Court in the m
Hawkers Union’s case. In the initial scheme the number of hawking
zZones were shown as 4388, they were then brought down to 377 and
ultimately have bean reduced to 187 as per the scheme framed by the
Bombay High Court. Under the Scheme sanct:oned by the Bombay
High Court only 22 000 hawkers can be accommodated Even as per
the survey carried ouj: by BMC there were over 1,03,000 hawkers in
the citf of Bombtay. Out of this there were 150901icenced hawkers énd
app. 22000 hawkers wﬁo had been issued pautis (receipts) under 3
scheme initiated in 1988 and known as ‘unauthorisad Occupation cum
Refir2 Removal Charges’. As it has already been held that the
hawkers have a f&naamental right under Article 19(1)(g) it would not
 be correct to unreasonably restrict such a right, except under
circumstances set out in the guidelines laid down by this Court in the

Bombay Hawkers Unions’ case and cother reasonable restrictions set

out hereafter. In our view the correct approach should be to
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ascertain/earmark areas where, as per the guidelines, hawking cannot
be permitted. Thereafter all other areas/streets must be hawking

zones.

We have; during the course of arguments, tried to:go through
the scheme street by street. However on a r:e-consideration it appears
to us that this Court is not really equipped to undergo this exercise. In
' 6u_r view it would be preferable that this Court approve the conditions
of the scheme and certain roads/streets on whiéh hawking is to be
permitted. Then, as in Sodan Singh's case, a committee must be
appointed and modalities laid down under which the comnﬂittee is to
- functicn. The committee can hear interested parties and con.sidar their -
representations. The committee can decide whether any particular
road/street is to be declared as a non-hawking zone. IWe therefore
confine ourselves to laying down the basic features of the scheme,
appointing a committea and laying down the modalities for functioning
of the committee. ‘

At this stage it must be mentioned that we had by order dated
':"ﬁ'l"lMay 2003 pérm!tted parties to make suggestions as to which
additional arcas can bacome hawking zones. A number of suggestions
had been mada. We are told that BMC is agreeable to include 51 more

roads as hawking zones. We have considered submissions of Mr. Divan

on why these additional roads should not be added to the 187 already
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approved- by the Bombay High Court. In our view 49 of these
additional roads meet ali the criteria, set out hereafter, and can be
lncluded in the hawking zones. Thercfore to start with | we approve the
137 + 49 roads as hawkmg zones. The roads we have excluded are
Pan‘c_ley Road in A Ward and Deodhar Road in F/N ward as they .appear
to be residential areas with no shopping iine. We further clarify that
amongst these 49 roads there are some roads e.g. Mahatma Gandhi’
Marg in A Ward which are already included in the hawking zones but
on which BMC now proposes to accommodate additional -hawkers.
: Whllst domg SO BN’C w:ll ensure that there :s no impediment or
hindrance to vehlcular traffc or pedestrlans The approval of these 49
_roads is subject to approval/NOC from the trafﬁc polize. It must also
be clarified that éven though a road may be w:thln a hawkmg zone the
restrictions, set out hereunder, regarding dl_stances Ifrom railway
stations,._ hospitals, educational Iinstitutions, places of worship etc. on
that road, if any, would continue to apply. |

The restrictions/conditions on which the hawkers shall do the

business are:
.'(1) an area of 1 mtr x 1 mtr on one ﬁide of the footpath
" Wherever they exist or on an extreme side of the
carrlage Way, Iﬁ such a manner that the vehicular and

Pedestrian traffic is not obstructed and access to shops



(2)

(3)

and r_esidences is not blocked. We further clarify that
even where hawking Is permitted, it can only be on
one side of the footpath or road 2and under no
circumstances on both sides of the footpaths or roads.
We however clarify that Aarey/Sarita stalls and sugar
cane vendors would réquire and may be permitted an
area of more than 1 Mt. by 1 Mt. but not more than 2
Mt. by 1 Mt;

Hawkers must not put up stalls or place any tables,
stand or such other thing or erect -any type of
structure. They should also not use handcarts.
However they may protect their ‘goods from the sun,
rain or wind. Obviously this condition would not apply
to Aarey/sarita stalls;

There should be no hawking within 100 meters fron‘1 '
any place of worship,' holy shrine, educational
institutions and hcsp.itals or within 150 meters from.
any municipal or other markets or from any railway

station. There should be no hawking on foot-bridges

and over-bridges. Further certain areas may be

required to be kept frce of hawkers for security

reasons. However outside places of worship hawkers



(4)

(5)

(6

(7)
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can be p'ermitted to sell items requiréd by the
devotees for offering to the deity or for placing in the
place of worship e.g. flowers, sandalWood, candles,
agarbattis, coconuts etc.; |

The hawkers must not create any noise or play any
instrument or mus;c for attracting the public or the
customers;

Tt;ey-can only sell cooked foods, cuf fruits juices and
the like. We are unable to accept submission that
cooking sheould be peimitted. We direct that no
cooking of any nature whatsoever shall be permitted.
Even where cooked food or cut fruits or tﬁe like are
sold, the food must not be adglterated or unhygianic.
All municipal licensing regulations and the provisions
of the Prevention of Food Adulteration Act mus: be
complied with;

Hawking must be only between 7.00 am and 10.00
pm; |

Hawking will be on the basis of payment of a
prescribed fee to be fixed by BMC. However the

payment of prescribed fee shall not be deemed to

authorize ' the hawker to do his business beyond
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()

(10)

=0

preséribed hours and would not confer on the hawker
the right to do busliiess at any particular place;

The hawkers must extend full cooperation to the
municizal conservancy staff for cleaning the streets
and footpaths and also to the other municipal staff for

carrying on any municipal work. They must also

cooperate with the other government and public

agencies such as BEST undertaking, Bombay
Telephones, BSES Ltd. etc. if they require to lay any
cable or any develcpment work.;

No hawking wouid be permitted on any street which is
less than 8 meters in width. Further the hawkers also
have to comply with Development Contrcl Rules thus
there can be no hawking in areas which are exclusively
residen'ti‘al and where trading and commercial activity
is prohibited. Thus hawking cannot be permitied on
roads and pavements which do not have a shopping
line.;

BMC shall grant licences which will have photcs of the
hawkers on them. The licence must be disglayed, at
all times, by the hawkers on their person by clipping it

on to their shirt or coat:
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(12)

(13)

(14)

Not more than one member of a family must be given
a licence to hawk. For this purpose BMC will have to
computerize its records;

Vending of costly items e.g. electrical appliances, video
and 'audio tapes and cassettes, cameras, phones etc
are to be prohibited. In thg event of any hawker found
to be selling such items his licence must be cancelled
fortawith.

In area; other than the Non-Hawking Zones, licences
must be granted to the hawkers to do their businass
on pay‘nanf of the preszribed fee. The licances must
be for a pério.d of 1 year. That will be without
prajludice t§ the right of the Committee ‘o extend the
limits of the Mon-Hawking Zones in the interests of
public health, sanitation, safety, public convenience
and the like. Hawking licences shculd not be refused
in the Hawking Zones except for good reasons. The
discretion not to grant a hawking licence in the
Havﬁking Zone should be exercised reasonably and in
public iﬁterest.

In future, ‘before making any alteration in the scheme,

the Commissioner should place fhe matter before the
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Committee who shall take a decision after considering
views of all concerned including the hawkers, the
Commissioner of Poilce and menibers of the public or
an association representing the public.

It is expected that citizens and shopkeepeljs shall
participate in keeping non hawking zones/areas free
from hawkers. They shall do so by bringing'to the
notice of the concerned ward officer the presence of a
hawker in a3 nen hawking zone/area. The conceined
ward officer shail take immadiata staps to rer;r:cvs
sud; a hawker. In case the ward officer takes no action
a  wiitten complaint may be filed by the
citizen/shopkeeper to the Committee. The Committee
shall look into the complaint and if found correct the
Committee will with the help of .police remove the
hawker. The officer in charge of the concerned police
station is directed to give prompt and immediate
assistance to the Committee. In the event of the
Committee finding the complaint to be correct it shali
SO record. On tﬁe Comrhittee SO recording an adverse

remark re fallure to perform his duty will be entered in

the confidential record of the concerned ward officer, If
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more than three suci entries are found in the record of
an officer it would be a glround for withholding
promotion. If more than 6 such entries are found in
the records of an officer it shall be a ground for
rerminaticn of service. For the work of attending to
such complaints BMC shall pay to the Chairman a fixed
honorarium of Rs. 10,000/ p.m.

(16) The scheme framed by us will have a binding effect on
ali concerncd; Thus apart ficm those to whom licenses
Wil now -be issued, no olher per:-on/body wiil have any
right to squat or car%y on any havlvking or c;ther'

. business or; the roads/streets. We direct tha B}'ICl snail
bring this Judgment to the notice of all Courts in wkich
matters are now pending. We zre quite sure that the
cohcerned ‘Court/s shall then suitably vacata/imodify its
injunction/stay order.

We do not approve of the “prin'ciple thlat ail major, trunk and
arterial roads should automatically be excluded from hawking zones.
Tht-l‘. Comm_ittee will also be entitled to examine, on rezeipt of‘a
proposal whether hawking can be permitied on such roads.. If without
too much hindrance to vehicular and pedestrian traffic hawking caﬁ be

permitted, it must be so permitted. For example, we see no reason
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why hawking should not be permitted on ]. Tata Road or Barrister
Rajni Patel Marg in A Ward. Of course hawking cannot be permitted
on these roads In the vicinity of sachivalaya and vidhan Bhavan.
The Committee will consider whether some portion of these roa_ids can
be declared as a hawking zone. We also do not approve of the
~ findings of the Bombay High Court. that hawking plazas are not to be
permitted. It will be open for the BMC to set up hawking p_iaizas.
However when BMC sets up a hawking plaza the allotment of 1 Mt. X
{ Mt. pitches in those hawking plazas must be made on the above
terms and conditions including no fixed site, timing from 7 a.im. to 10
p-m. etc. and only by issuing advertisements in three local
newspapers, one in Marathi, one in Hindi and one in' English. Out of
the applications racaived the alletment must be by draw of lots by the
Chairman of the Committee. Even in hawking plazas the licence
should not exceed one year. We were informet_i during hearing that at
I;\hdheri, BMC has entered into an arrangement with some of the
hawkers and allotted them a place. In our View, such zllotment was
entirely unjustified as inasmuch as it was against the Judgment of the
Bombay High Court and such allotment was made without making any
advertisements or inviting applications from alil concerned. We see
no substance in the argument that this allotment was not as a

hawking plaza and that therefore the Bombay High Court Judgment
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did not apply to it. If the aliotment is n;at by way of hawking plaza,
BMC could notﬁhave, at Its whims and fancles, allctted only to a
particular body of hawkers. It then necessarlly had to flrst advertise
and invite applications and allot only by draw of lots. As in Court it
was fairly admitted that BMC had committed a mistake and willl rectify
it, we do not pass :.ny orders in respect thereof.

We appoint a Committee consisting of a retired Judge of the
Bom_bay City Civil Court at Bombay (to be nominated by the Chlef
~ Justice of 'sombay High Court), who shall be the Chairman of the
Commi*tee, a senior officer of BMC (who chall be nominated by the
Municipal Commissioner) and a senior police officer from the tr.ff'c
depaltlnnnt (who shall be nominated by the Police Commissioner). For
the present the Officers will be deputed full time to work on the
Committze. BMC shall forthwith make available to the Chairman and
the Committee all facilities like office space, secretarial steff etc. BMC
shall also maka avaiiabié to thé Chairman a ch.auffeur driven car thich
is to be used for this work only. Any person or organizétion who feels,
that roads/streets apart from those designated as non hawking zones
are suitable for hawking, may appily to this Committee, for having that
road/street designated as a héwking zone. Similarly any person or

organization who feels that any road/street designated as hawking

zone should be a non hawking zone may zpply to the Committee for
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having that road/street designated as a non hawking zone. The
person of organization so applying must deposit along ‘with the
applléatlon a sum of Rs. 1500/- per road/street in respect of which
they want a decision. BMC shall addl to that a sum of Rs. 1500/~ per
road/street. The sum of Rs. 3000 per road/street shall be hande‘& over
to the Chairman of the Committee as his honorarium. The Committee
shall then cause a notice to be placed in the concerned ward offi;:c and
in prominent places on that road/strect inviting obJectlons/suogestions
in respect of that proposal. Undoubtedly the Committee shall visit the
road/street and also hear all concerned parties incly ding residents
associa’tlons, shop owners in that road/street etc. The Committee shall
then decide whether or not such road/street should be a -hawkmg zoneé
or not. The Committee will also decide how many hawkers can be
accémmodatad on that road/street if it is to be a. hawkmg zone. We
clarify that merely because in the scheme, as sanctioned, an area has
been shown as a ha\.Nkin.g sone or a non hawking zone, will not
preclude - the Committee from considering whether hawking can be
permitted on that road/street. We have no doubt that the Committee
shall ensure that the above mentioned criteria are fulfilled before a
road/street is declared as a hawking zone and that if all the criteria are

met then that road/street is not kept out of a hawking zone. In the

event of any difference between the Committee members, the decision



‘of the Chairman of the- Committee shall prevail. The decision of the

Committee shall be final and binding on all.

At one stage it was submitted that BMC would not have funds to
meet\ the payments suggested by us. We see.no substance in this
submi;ssion. As set out heresinabove, between August _1998 and April
1999 BMC had collected Rs. 2,7.0,14,162/- from licence fees and by
issuance of 'Pauties’. Now that th_ey can charge licence fees, a large
amount is going to be collected by them. BMC shall keép a"part, from
the licence fee§ collected, sums necessary for expending monies under
this Judgment

-We c!arify that the scheme framed above and the gu;dellnes are
nui apphcable to hawkers who do not sit in any one place but who
travel from place to place carrying their wares with them. Howaver, .
even such hawkers SHafI require' to obtain a licence c;n p3yment of

_prescribed fees and display that licence on their 5h|rl;/co=t at all times.

Such hawkers will be allowed even in residential areas and areas
. Where there. are no shopping lines. They shall not sell costly items and
will only vend articles of immediate requirement i.2, articles of
convenience shopping. They shall not hawk within 100 meters of any
place .of worship, holy shrine, educational institutions or hOSpit_aI or
within 150 meters of anv municipal or other markets or from any

railway station.
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By Judgment ,dated 3 May, 2001 certain suggestions regarding
cobblers have been accepted by the Bombay High Court._ We confirm
that ﬂndlhg of the Bo;nbay High Court, but clarify that the existing
cobblers pitches in non hawking zones can be continued. Howeverno -
further pitches can be'added in non- -hawking zones.

BMC shall now give wide publicity in the city of Mumbai and
invite applications for allocation of licences. Each application must
state the area, whére a pitch is sought and the type of items proposed
to be sold. Each applicant can give a choice of not more than 3
locations indicating his 1%, 2" and 3™ choice. All applications ‘will
then be categorized road/street wise. If_the nt@mber of applicants,
for a road/street, do not e.xceeﬁ the number of hawkers who can be
accommodated on that road/street, then licences will be issued to
them on receipt of requisite licence fee. If the number of zpplicants
are more than the number of places available then those applications
will be placed before the Committee. The Chairman of the Committee
shall then allot licences on basis of a draw of lots by him. Those who
do not get a licence will be placed on a waiting list. As and when any
other road/street gets declared as a Hawking Zone, lots will be drawn
from the wait list and nlaces zllotted.

We realize that it will take some time for the above exercise to |

be completed. We hope that the above exercise shall be completed



within 6 months from today. In the meantime Ii;:ences may bo
issued- and hawkers may be located in zones already approved bw us
by a draw of lots as indicated above. We now adjdurn these matters
to 23" July, 2004. On that date BMC will in;‘orm us, on affidavit, how
many more roads/strects have been declared as hawking zones and
how fnany licences ha\(e already been issued and how many‘ more
hawkers are likely to be accommodated. BMC will also inform us how
many and where they intend to locate hawking plazas and by what

date they hope to se* them up.

................................................ J;
(S. N. Variava)

i B an

New Delhi,
December 9, 2003, &
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