IN THE SUPREmWE COURT QF INOIA ' 'E‘th%& ¢

CIVIL CRIGINAL JURISDICTLON

WRIT PETLTION NOS. 5802-5805 OF, 1933

Bombay Hawkers' Umion . Ors. .s Petitioners

Versis

the Rombay Mualcipal Corperation
£ Ors. .. RESpOnLents,

g UGS nE &

‘l":'l

CHARDRACHUD, Code 3

These writ petitiops are EFiled uy and ob
rehalf of a lirgs aumper of hawkels who carxy on the
trade of hawking cheir wares in GXomues Sambay., They
se1l alpost evervihing under the sun, frowm hajirplns
to hot food ard vegetablss to video cassettses. They

hawk rheir wares starding or sguatilay on public stresks,

o1

Which constitutes a serious impsdiment To the £roac
movemant of pedestrain and vahicular traffic. Standlng,
of course, is:afer than squatting Degause, it ensuras
easy mability at the signt af Municipal or Police
offcurs, Molbile hawkers decorated with a huirea
pall pens, lirs war-medals, is gquite a &ommon sight

‘n Bombay, Constrainis of wodern times have created
ingeniues metbods of trading. Some of Che STIweTs in
Bomeay are so iacradioaly rloeded wich merchandise sold

Dy hawKers cthat it i 1359;}551319 tor LS ;;;ec‘ie:stra:;ns to



wall on those sctreebs, e Bomcey Muonicipal
corparation has pean makisd neroulean sffoMms to
clear T SLreces of vhese and o #&L pRpstrutiiohs
gk, those sziures have ek with lncense appesitio=z
rrewm several guartérd, pot unaspedtedly, WD Lrom
thosg whn wWield caxl-.f,-j.dr:ra'_.':."‘-.c political forf 1o e y
10 the ulTimats analaysijgic i3 el molist-box LneS

phis tugeaiewar oo che gama of hidowand

'ﬁ'.attfrsi
seak sutween N8 aarparation apd the hRidwsels Lad

sacently o 2 sarious imcident 19 which aaofliicexr

of the Corporasaesn engaced ia rhw bask of demsiishing
wpzuthol issed ~onstructions pul wp on piiie atre 3

was shot at. BEa snpvivd, bus such 18 vha mwagrmatwds of

e prowifims

pekitisner 1 is b Bomy (lawkerst Uniodl

s Trads uried “hicH dnd o 1erEs mpmhes af NEWRerYd GH

-t e

ips mombeTship rolle 15 hag el aagatinkting with sz

S

Musicipal autiacities Lo¥ ppe creatiss of 2 npkers'
zons 2nd £o¥ gransiog adeguace mEbes qf licancas to
paukers o spuble ~hem to carxy on thsir trade o o
susiptss. Shitre ard arout Lg U, 700 hawkers in Lthe
ity of Bomlay; 1/6th of rbhsw DR ing WOl sroadly;
thepa ara Lhpae Types 0¥ nawkers - those Wiy DovE

_nase who sguet 3 0D tne sbrests

foui-wheales "Arto,

4 phase who paes stalls, T™h? Laraash amonsgt e

L

sra who squattiag hauhers wha P T T 1 L 5,000

4 Ly wpe Preglasnt of the bombay Hawhers'

pug i tisnel

simn asd 18 Alua A O coaransl, e orlmr Lhree

et ibioners varLy ol cht CusiIRSs of BEwsind.
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respondent 1 18 the Municipdl corporation of
Greater Bomb3ay . respondent 2 4is the State nf Mahera-

shtra, gespondent 3 is the Mubicipal Comnissiconer,

unile Resposdert 4 is cle Comnissioie i Police.

The contentlion of the petitiomers is that
they nave 8 fupcamental right tocarry of Lhelr trade,
busipess or callleg and that thé Respoldents are
unlawfully ints rfering with tast right. The petit-
jopers Ccomplaiun chat Responisats ito 3 arpitrarily
cefuse to gramt of renew licdnses for hawking. which
renders wh@ navkers liablie to pe removed along witn
rir goods, from places whetre tney do thelTl pusiness.
By these writ ;.abitiﬂns, che petitionaTs ask £or 8
declaration thit the provisiocns of Seccions 313, 313-A,
314 (3) end 45 of =b® Hambay pupircipal CoLporetion
Act, 1888 are roid since, they confer vpon the
nespoudents an arbitrary and ung sided power bo refus=
o grant or BeREW licences rok nawking and Lo remove
the goods without aftording to the hawkers 3o oppo ¥ tund Ly

v De hied e,

rhese 4rit petitions wsre neard rrod time

ta tinw wWnRen, seyeral suggestions ware made and
possivilities axplored for evolving 8 satisfactory
solution to the problems faced by roth the sides.
1r was eveucually decided and, & consensas emesged

hetwecen the purties that the Municipal commissioner



should frame a scheme for regulating the grant of
licences to hawkerIs apd for ecreating hawke rs' zones
wherever necessarye. IR pursuance of this uncerstand-
{ ng, several meetings wWere neld .etween cheofficers
pf tha BombEy Municipal Corpocatiocn agd, the members
of the Heuwkers' committes of whieh the mdyor of
pombsy was the chairman, By s Letter aated May G,
1083 the Munacipsl Commisslione: proposed a schume,
which is annexed as Expipit I wo the affidavit of
Nigampel Anéint Padgacnkal, who is the Suparirxterdent
of Licences in the Municipal Corporatlion. Tha Haowkars'
Union showed hardly any response tothe proposed scheme
apd it wook WO cecision thereon. when chese writ
-ie.ons cime up for mearing pefors this Court

an August .S, iga3, che following oyuel wald passed:

wif the membexrs OL the Hawkers'
Conmlttee ao NGt ceyne Lo any we@ision
by COnRSensus, +he Commissioesr @i Bombay
Municipal Corperation wili pe free TO
¢rema & scheme, We are infoimed 2y MI.
Sirgnvi that rhe pext meeting is fixed
an 12th August 19683, The schefe ahall
ba framed a5 expeditiovsly as possille

cre reafrer,;”

The meeting wes aventuslly h=21ad on Septemwer 12,
La84 when he Bawkers' Ceunitiee discussed the

proposals sads Ly The Hunicipal comrissioner. WO



H-s.-l-

agreewent coula ©E reached in théat peeting S1uCE,

the Hawkers' Union expressed resc rvations atout SOWe

parms of e schame.

1nd efersuce te l".hl'.".‘:-ug'.]ﬂstiﬂnﬁ gr the
Hawxers' committze, The Municipdl commissioner Qropaseé
a moditied schemée py his letter aated Seprcmbas 304
1683, The Hawkers' committee et under the Chalimen=
ship of the Mayor of Bumuaf, Shri Mamonan Siogh Bedi,
sapd recommended = the Corperstion chat the Commis s«
joner may proceed o rormulate 2 tipal scn=me LOX

regulating hawking, on the lines suggested vy nirs

in higs letter asted SeptemCel 1g, 4983. The *Pifthn

and Final seport’ of cne Hawkers' Comuittee dated
gcmer 15 19683 & is £xhioit I11 O che lebTer

addressed by the mMunicipal Commizsiones O che Mayol

of BombEY, Wwhich is at Exhioit 1.

on Novenber 23, 1¢6832 3a spplivetion for

directions Was -jled by the pretitioneIss asking

Epuciﬁiualiy that the Municipal Commissioner e ayked

+e vormulate a scoheme Lol the Licensing O hewkers in

creater Bombdy Y creating hawking sones. That
application yas npeard oY B9 zlong with che writ

pacitions, Wheu cthe parties argued upon the merits

2 ni demerlits of the schein® 1:1‘.'(:1'}5‘595 oy cke Municipdl

Commissionske niter we reard counssl tor tThe re-putTive

parties for gowe time, it uas aecided that we will



pass orders om The pagis ot the scheme framed DY
+ne Commissioner with such modirications as we consioer

p roper and peECcEsSalye

1n vies or the fack that we are primariiy
concerned to consicer the merits sio feasipility ek
the schneme pr pesed vy the Munluipal Conmizsloner, it
i 3 unpecessary to consioer the valiaity of tne
shslienge medé by thne petitioners vo wertaln provisions
of the Bompay Mu nicipal Corporation Act. We would,
wrever, like 1o .dd that there is m substance iD
chat c.allengs Cecause, ¢ rignt conferred by
Articie 19(1) ig) or B8 constitut ion to carry on any
cyrade or business is subject to The provisione of
lause () or that Article, which provides that
nothing in susclauss {g} of Aiticle 18{1) snhall
s ftect the operation of amy existing ilaw insotar as
it imposes, o prevents the grace rrom a2king any
1 aw impesing, in the interasts of the geparal public
reasonaple restrictions on the exarcise of the right
conferred by -he sald sun-cliause, The BrLliadavits
filed on lx-ha L§ of the Respondents chow in uamista-
kable terms thet the impugoed provisions of the
pembay Municipal Corporation ACt are in the npature
of reasonable restrictions. in the interests of the
general public, cB the e xercise of the right of hawke:rs
t¢ garry oL their erade or busipess. 0 g NAs agy

right to do vis or her trads or pusinsss So as te



psosuse puissoce, LNOYSHCe OF ipconvenience o the
other menkers of the puk-ic. puklic otrests, by

heir very mompenclamre apd Cefinition, are meait for
the use of the general public. They &Le not laid teo
facilitate the carrying nn;ﬁf private grad® or
pusiness. If hawvkers were tobe conceded the right
claimed by cthem, they could Molé the society Lo renscm
by sguetting oOn +he centre of busy thoroughfares,
+hereby peralysing zll civic life. indead, that is
hat some of them .nsve doie {p sone partsof the

city. They kave wade it Impossible for the pddestrains
to walk on fcotpaths ol =ven on the streets properly

so edlld,

15 o roer to glve the packground amd 2 full
picture of the recone ndations maads By the Commiss-
joper, it would be desiraple to reproauce tis letter
of the Commi:sionex dated September 30, 1983 to the
Mayor of BomlsSY, who was the Chairman cf the Hawxers'
committee, 1he Scheme proposed vy the Commissioner

forms part of thet letter. That letter reads as

follows @

"Ho, MDG/241E

apth Septembel, 1983

TO.

ihe Mmayor of BombDay &
chairman, Haukers! Commnitites,
Corporation Hall,

Gombey = 400 001.



cub:= Creatiorn of Hawking Zones
in Greater EBcombay, -

U B

pDear Sir,

xindly refer to my lstter Noe MDG/6638 dated
6+h May 19683 on the abovementicned subject, of which
pu were kiad enough to circulate coples to the
mempars of the Hakers' Conmittee, 2nd recall the
subseguent discussions neld in the meetings of the
said Committee wherein inter al1%&, the proposals

set put in that letter wele discussed threadbare.

nparing the dizcussion, it was point._d out
by some mecbers, Shri pDharap in particular, that if,
as propesed in my aforesald letter (dated 6th May
1983), "ic Hawking Zonss or Areas" are identified
anxl declarsd as such, 3n impression would pe auvtomi-
tieally created chat the remaining Zones/areas/
stroets ars 'Hawking Zones O areas', where hawking
would be freedly permissiple, 1R this oconnection, as
apn endlogy, it was pointed ont that when the Police
declaie certain areas as 'io parking Areas', it
autcmatically follows that pariking is permissible
ip the areas otler than thosd declared as 'No Parking
hreas', &n apprehension Was, therefore wvoiced that
identificctior or declaratlon o= certain zones or
arcas as 'MNo Hawking Zones orf Areast may give rise

o ifampant hawking activity in the remaining areas



apd a demand for issue of licences freely to hawkers
w o will mushioom in those aredte rhis will, it

was stated, defeat the main purpdse iz, that of proper
regulaticn 5 hawkers axd their sctivities. I then
clsrified thet it was never my intention thet hawking
swould pe permitted freely in areas mot covered by

' o Hawking Zopes / Ar=as’, s nad 1 intended that
adaitional hewking licences should pe given freely

o hawkers to gperate in such remaining 84read. it
weg then decided iB fne meeting of the Hawkers'
committee held on j3th Septemberl 1963 that I should
resucmit mY propesal with suitable clﬁriiicﬂtionsz’
modifications SO 9% not to leave 20y room for 8 wrong
impression LIAT hawking will be pemissiblﬁ in o free
and unchecked manner ie certaln areds. Acuordinglys
i gnmee agaln outlire Wy proposal in the paragraphs

telow.

upas per the pravisions of section glia) of
¢he Bombay Municipal Corperation hct, the removal
of abstructions apd projections in or upon streets,
oridges 3Bc other public places is a3 opligatory
duty of ti= {arperatliol. The hewkeIs wogether with
their stalls oI the objects which they sell and
whicn they exhibit in the stalls or oR the roads/
payments, constitute an obstruction/pro jection in
or upon streets and other public placed. Their
removal 15, trerefore, 801 obligatoly auty of the
Corperatioit Heving regard to oul reSoULCes, numat,

physical a:d £imancizl, it is, rowevel, obvious



that we will mt be able to fully discharge this
ducy and remd & the ubstructiobs/prnjectionﬁ caused
by hawkers on every road, lane O pavﬂt;:ﬂnt in the
entire City of Greater Bombay, we should, therefore,
dedide that v ithin the constreains of our resources,
we would conzentrate on the removal of such obstruc-
tions/projections on certain streets and public
places were the pedestrains or vehicular traftic
is most intense and whers 2oy obstruction/pro jection
on thestreet or pavement is likely to cause great harm
to pubiic interest andcause nuisance. Foxr example,
he roads leading from suburban Railway stations to
the residential areas in che Suburbs or the rozds
in the Ceptral Business pistrict in South Bombay
conpecting the Suburban rRailway Stations with the
offices and other pléces of work as also certaln

artirial ro=ds on which major goeds @nd public

transport vehicles move, could pe considered as
important rcads and pevements where .»o hawkers

should be allowed to do their business. NO doubt,

at present, oD these roads/freas, too, there are
existing hawkers who were given licences in the

past but whe DOW do constitute an obstruction to the
free and safe tlow of pedestrian and vehicular trafic.

Tt will be impossicle to .emove these lLicensed hawkers

by giving trem alternacive sites,

nphys, hsving regard to the resources of



vehicles, staff etc. at our dispesal, we could identify
in esch Ward the streets;aress where intensive

renmoval Betion agalnst unduthorised haw}:é rs should e
¢aken. This shall mot, howevel, mean that hawking 1D
other areas will e freely permitted. 17 areas other
than the areis jdentified from time o time, having
regard to th? resources availaple and the dynamic
situation, £oT {ntensive removal action, 1f hawkers do
their hawking pusiness without sericusly affecting the
vehicular aud/or pedestrain trarfic or ecausing nuisance,
they may Dbe rolerated by suffereace and a daily tee at
che rBte of i8.3/= per day from a male hawker and at
the rate of is.l/~ per day from a femele hawker may oe
recovered, wlthout pre judice to our right to remove
them should the dynamle sicuztion ewd the vhanged
slrsumgtonies so uemsnd im rucere, It should = made

wxplicitly clear atthe back of the receipt given tor

tha fees recavered that the coliection of the fee

shall not pe ceemed TO wonfer any right whatsoever

on the hawke:r concerned to do mas/her hewking pusiness

at the site wonuerned,

wihe following restricticns,fmniitinns shall

e imposed on such hawkers i=

i) They should do their hawking business chly
sn an area of 1 mt. X 1 mte ©1 che tootpath wherever
it exists or on the extreme sides of the carriage waY,

in snch a menner that the vehicmlar and pedestralin



trarfic is mct obetructed and access to shops and

residences is not blocked.

(ii) They should mot put up any stall or
place any taklé, stand or such o ther thing or erect
any type of structure whatsoever on the pizchon which
they are corcucting their hawking business norl should
they howk on nandcarts. They should 3130}";:1: up any
cloth, plastic sheet, Chadaer, tarpauline ec., 83

shelier,

(iii] They should not hawk within 100 metres
from any place of worship, holy shrins, educational
institution «nd general hospital and within the
periph=ry of 150 metres from amy Municipgl or other

market.

(ivw) They should uot create amy noisce for

attracting te publigtustomers.

(v) They should not hawk 2n¥ ooked food

articles, cut f1its €TCq

(vi) They should do their hawking business
anly bet esn Te00 3o and 9,30 p.ms on the day on
which the prescribed daily fee is recovered. In other
words, payment of the prescrined daily fee shall ot o€

qeaned to apthorise chem to do their hawking bsuiness

beyoni the :foresaid hours.
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(vii) They should extend fFull cowepsration
to Mupicip2l comservandcy staff for cleanimg the
streats apd footpaths am also to other Municipal
gtaff for carrying out a3ny Municipal Work, They
should also co-gperate with other covernment and
public agenties such as the B.2.5.T. Undertakings
sombay Telephones, B.S.E.5+ Ltd, €tCe £OT laying

cables or for doing any :apairfdevalupnent workKe

(viii) Recovery of preacrimd daily fee
shall not D& SLOW on them any right whatsoever over
the Spa-et used by them for hawking on the day on

which the fee is recoverede

ny would reguest YoM to immediately
oireulate copies of this letier to 311
e members of the gawkers! Committee

aad to convene 3 meating of the Committes

vary urgentliy for consiceration of the

pmpcsals sef out herein,
Yours faithrully,

sd/~ (DeM.Sukthanka r)
Municipal Commissioner.

e hove considered carefully the eight
conditiols mentioned above, subject to which the

Commissicael proposes to gr ant 1 icences to the



hawkers. O exception &r be taken to comditions

(1), (1D, '311), (iv), (vii) and (vziy) e lept

Jhat woeditliens (11} apa (viti) require @ little
clarification. The first part of condition (ii)
peginning with the words "Thay should mot put up 3RY
stall" and onding with the -ﬁﬂa "nor should they

nawk on hanlcarts® may stand, But, the second part
of that Cl}niitiﬂ‘ﬂ. should not be conatrued to mean

that the hawkers will nmot b= entitied even tO protect
thelr wares against the sun, rain wind and so on, by
spreading 8 ecloth, plastic sheet, chaddar, tarpaulin
etc, The cbject of the conditiom is to ensure that

no construction 1is put up anpd DO nandcarts are used
in so far €5 condition Noe {viii) is concernad, 2ll that
it should l= understood to mean is that the fact that
a daily fee 1S charged will not confer upemn the Hawker
the right to do his businass at 3wy particular place,
That is because, the daily fee is ¥xird ot license

fea to do businpess; it is not 3 fee charged for doing
husiness at any particular place, The Commissioner
will therefore, be free to impose conditions (i), (if).
(1ii), (ivi, (vii) end (viii) while granting iicenses
+o the hawkers in the Hawking Zzones, after making the
necessary ~larifications in corditions (i) aad (viii)
condition (v} is am umreasonable restriction on the
pawkers' right to ©arry on their trade or business
ampd must I@ droopeds There are several working
families in pombay, CDelonging to differen t atrate of

society, which uepcnd upen the food supplied by hawkers,



Wwe do not ses= any valid reason why hawkers should

not e allowzd to sell cooked foeod, cut frilu.ts and
the like. That will, of course, not can;Eer upon them
the licence to sell adulterated or unhygienic food.
They should nave to comply, like a= other vendor of
food, with the Municipal licensing reguiations and
the provisicns of the prevention of Food Adulteration
Act, 1954. Lastly, che hoursoef busimess ment ioned
in Conditior (vi) should pe from 7 @.m. to 10 peMms
i{pstead of 7 8.Ms TO 9 DeMe in cities like Bombay,

nights are ¢ulte you at 10 peMe

in so far as Hawking and Mon-Hawking Zones
are concerned, the commissioner should adopt the

following meaalivies @

{a) Bs far as possible, cthere should bpe
one Hawking Zonpe for every two wontlpguous municipal

wards in Greater Bombaye

(bt} The Nop-Haéwking sopes may D tixed by
the Municipal commissionerin Ris aiscretion, in

consultation with the gombay Municipal Corporation.

(c) Tn arreas other than the Nom-Hawking
zones, llicenses should pe granted to the hawkers to
do their business o= payment of the prescriped fee,
phat willi be without prejudice ToO the right of the

commissioner to extend thelimits nf the non=hawking
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Lomes in the inrerestis of the pubiic health, sanie

tation, safety, public conve nience and the like.

(d) Hawking LicenCes should mot o= retused
in the Hawking Zones except for good reasons. The

diseretion not to grant 2 hawking licence in the

Hawking Zon@ should pe exercised oy the CommissioneXr

reasom@bly ind in public interest.

(2) In ruture, pefore making sny alteration

in the Scnems, the Commissiomer should take into

_onfidence all public igterests, including the howkers,

the Commisslomer of police and representailve assoCla-

tions of the publif such as the ope which appeared

before us, Hawkers nawve the right to do their

subject to reasanable rescrictions in the

The Police Commi-

business,

jnterests ot the general publics
on to speak about the

raffic hazards

ssionsr is in the pest positi

pder problem as well as the T
general public has a

law am o

created by street trading. The

the hawking :Era.d- should
issionel

stake in showing Dow and why

be regulated. The power conferred upon the Comm

by Section 313-A of the Act to grant licences to

hawkers is in nature af a discretion ccupled with &

guty. It is thereforse, essential that the said power

nsulting all concerned interests

should be epsreised¥y O
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and guided oy considerations of what is in the
1he scheme framed

{ nterests of the general public.
effect on 3all

py the Commis gionerwill have a pinding
concernsd, 7The scheme shall e framed, as t3r as

possiple, peiore octoper 31, 1985,

we direct that the Municipal

1n the result,
cheme

proceed to Irame the £inal s

Commissioner will
as expeditiously as

|
| on the lines suggested akove,

possiplee There will o€ 1O order as to coStsSs
Sd/=
chaxdrachud,
sd/-
A.Pe S€In.
new Deind

July 3, 1985«




